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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DOROTHY ELLEN MARX,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46206-2018
ELMORE COUNTY NO. CR-2017-472

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
A jury found Dorothy Marx guilty of driving under the influence of alcohol and/or drugs
and the district court sentenced her to a unified term of five years, with two years fixed, and
retained jurisdiction. Ms. Marx asserts that the district court abused its discretion by imposing
an excessive underlying sentence, in light of the mitigating factors that exist in her case.

Statement of the Facts & Course of Proceedings
The State filed a criminal complaint alleging that Dorothy Marx committed felony
driving under the influence (DUI) of alcohol and/or drugs, based upon Ms. Marx’s purported
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impairment,1 and the fact that she had a prior felony DUI within the previous 15 years.
(R., pp.22-24.) A preliminary hearing was held, Ms. Marx was bound over into the district court,
and an Information was filed charging her with the above crime. (R., pp.28-35.) A jury found
Ms. Marx guilty of driving under the influence, and Ms. Marx admitted her actions constitute a
felony because she had a prior felony DUI conviction within the previous five years.
(R., pp.312-27.)
During the sentencing hearing, the State asked the district court to impose a unified
sentence of ten years, with three years fixed (Tr. 7/9/18, p.515, Ls.7-8), while counsel for
Ms. Marx asked the district court either place her on probation or retain jurisdiction, but did not
recommend any particular underlying sentence (Tr. 7/9/18, p.522, Ls.2-20). The district court
sentenced Ms. Marx to a unified term of five years, with two years fixed, and retained
jurisdiction.2 (R., pp.359-61; Tr. 7/9/18, p.527, Ls.7-10.) Ms. Marx filed a timely Notice of
Appeal. (R., pp.363-66.)

ISSUE
Did the district court abuse its discretion by imposing an excessive underlying sentence of five
years, with two years fixed, in light of the mitigating factors that exist in this case?
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Ms. Marx’s breath alcohol content was measured at .10 and .095; however, the arresting officer
failed to adhere to the standard operating procedures approved for the Lifeloc FC20 measuring
device, and the State did not charge Ms. Marx under the per se theory. (R., pp.28-35, 52-77, 84;
Tr. 12/29/17, p.19, L.4 – p.20, L.18.) See also I.C. § 18-8002; 18-8002A; 18-8004.
2
Ms. Marx successfully completed her rider and has now been placed on probation. See Order
Suspending Sentence After Retained Jurisdiction and Order of Probation, filed 3/15/19
(document available via iCourt).
2

ARGUMENT
The District Court Abused Its Discretion By Imposing An Excessive Underlying Sentence Of
Five Years, With Two Years Fixed, In Light Of The Mitigating Factors That Exist In This Case
Mr. Marx asserts that her underlying sentence of five years, with two years fixed, is
excessive in light of the mitigating factors that exist in her case. Sentencing decisions are
generally left to the sound discretion of the district court, and an appellate court will review the
district court’s decisions under the well-established abuse of discretion standard. The governing
criteria or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.
Ms. Marx has struggled with alcohol addiction her entire adult life. She was given
alcohol on occasion as a child and began drinking on her own during her late teens. (Tr. 7/9/18,
p.492, Ls.3-11.) Ms. Marx recognizes that her drinking “caused problems for her ‘in every way
imaginable, spiritually, emotionally, physically, financially[,] but most importantly[,] I lost
myself along the way.’” (PSI, p.15.)3 While Ms. Marx does have a history of driving while
under the influence of alcohol (PSI, pp.5-8), that history does not reflect who she is as a person.
Joyce Allgood, Ms. Marx’s mother, wrote a letter in support, explaining that Ms. Marx
(along with the rest of the family) was abused as a child by her alcoholic father. (PSI, p.24.) At
age 15, Ms. Marx became involved in what would be the first of a series of abusive relationships
with boyfriends throughout the years. (PSI, pp.11, 24-25.) Ms. Marx has been diagnosed with
depression, anxiety and post-traumatic stress disorder and believe that she would benefit from
counseling. (PSI, p.15.)
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Ms. Allgood described Ms. Marx as a caring daughter and an involved mother to her
young child, who has made great strides in dealing with her alcoholism. (PSI, pp.24-25.) She
was just one of many people who submitted letters in support of Ms. Marx. (PSI, pp.24-25, 2740.) A wide variety of people in her life – from her daughter’s elementary school teacher, to her
pastor, to friends who have known her for decades – wrote letters in support, describing Ms.
Marx as a very caring and compassionate friend and mother, who should not be defined by her
alcoholism. Id.
Ms. Marx expressed that she was ashamed and remorseful for her actions, especially
considering the fact that she had previously graduated from the Elmore County DUI/Drug Court
program and had been a mainstay in recovery groups. (PSI, p.4.) At sentencing, when asked if
she had anything to say to the court before the pronouncement of sentence, Ms. Marx simply
stated, “Your Honor, I just would like to apologize.” (Tr. 7/9/18, p.526, Ls.2-5.)
Idaho Courts recognize that alcoholism, mental health issues, and the desire for
treatment, coupled with remorse and the strong support of family and friends, are all mitigating
factors that should counsel a court to impose a less-severe sentence. See Hollon v. State, 132
Idaho 573 (1999); State v. Shideler, 103 Idaho 593 (1982); State v. Nice, 103 Idaho 89 (1982);
State v. Alberts, 121 Idaho 204 (Ct. App. 1991). While Ms. Marx appreciates the opportunity the
district court provided her by retaining jurisdiction, she asserts that her underlying sentence of
five years, with two years fixed, is excessive in light of the mitigating factors that exist in her
case.
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Citations to the Presentence Investigation Report and its attached documents will include the
designation “PSI,” and the page numbers associated with the 102-page electronic file containing
those documents.
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CONCLUSION
Ms. Marx respectfully requests that this Court reduce her underlying sentence as it deems
appropriate.
DATED this 20th day of March, 2019.

/s/ Jason C. Pintler
JASON C. PINTLER
Deputy State Appellate Public Defender
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